
CARL T.C. CUTIERREZ 
GOVERNOR OF GUAM 

Enclosed please find a copy of Bill No. 517 (COR), "AN ACT TO ADD A NEW 
ARTICLE 33A TO CHAPTER 33, DIVISION 2 OF TITLE 10 OF THE GUAM CODE 
ANNOTATED, RELATIVE TO MUNICIPAL s o L m  WASTE FACILITIES HEALTH 
MONITORING FOR PERSONS LIVING CLOSE TO SUCH FACILITIES; 
COMPENSATING THE COMMUNITY; AND TO CITE THIS ACT AS THE 'SWMF 
HEALTH MONITORING AND COMPENSATION ACT OF 1998"', which I have 
signed into law today as Public Law No. 24-181. 

APR 1 "1998 Refer to k::3iatiue *re- - 

This legislation responds to the community's interest in maintaining a safe 
environment and seeks to protect the health of our island. Realizing that 
proper solid waste management is an urgent necessity, this legislation 
provides for the Department of Public Health and Social Services to do a 
base line study of people, vectors (which are animals and insects which 
carry diseases) and other animals around a solid waste management 
facility within a radius of 1 mile of the facility. This base line study will 
provide information concerning the occurrence of diseases now present. A 
follow up study will be conducted every 2 years to compare results and 
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study trends. 
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'I'he funding for the base line study, as well as funding for other health 
needs, will come from those who operate solid waste management 
facilities. Facility operators will contribute 1% of the tipping fees to a 
Medical Monitoring Fund for this purpose. (+tlke d the f peaker 
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The money in the Medical Monitoring Fund will be apportioned 25% to the 
village where a landfill facility is closed (Ordot-Chalan Pago), 25% to the 
village where a solid waste management facility is located, and 50% to the 
Department of Public Health and Social Services. 

Although Guam may be considered overloaded with studies in some areas, 
health care studies are in short supply. I believe that the data resulting 
from this study will be very important. 

Very truly yours, 

& 
Carl T. C. Gutierrez 
Governor of Guam 

Attachment 

cc: The Honorable Joanne M. S. Brown 
Legislative Secretary 



TWENTY-FOURTH GUAM LEGISLATURE 
1998 (SECOND) Regular Session 

CERTIFICATION OF PASSAGE OF AN ACT TO THE GOVERNOR 

This is to certify that Bill No. 517 (COR), "AN ACT TO ADD A NEW ARTICLE 33A TO 
CHAPTER 33, DIVISION 2 OF TITLE 10 OF THE GUAM CODE ANNOTATED, 
RELATIVE TO MUNICIPAL SOLID WASTE FACILITIES HEALTH MONITORING FOR 
PERSONS LIVING CLOSE TO SUCH FACILITIES; COMPENSATING THE 
COMMUNITY; AND TO CITE THIS ACT AS THE "SWMF HEALTH MONITORING 
AND COMPENSATION ACT OF 1998," was on the 27m day of March, 1998, duly and 
regularly passed. 

/--I 

U Speaker 

senator-and Acting ~ e ~ i s l a t i v e  
Secretary 

............................................................................................................................... 

This Act was received by the Governor this 7% day of ,1998, at 

3 .'gd P.M. 
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/ 
APPROVED: 

CARL T. C. GUTIERREZ 
Governor of Guam 

Date: q- /7-  f d 
Public Law No. 
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AN ACT TO ADD A NEW ARTICLE 33A TO 
CHAPTER 33, DIVISION 2 OF TITLE 10 OF THE 
GUAM CODE ANNOTATED, RELATIVE TO 
MUNICIPAL SOLID WASTE FACILITIES HEALTH 
MONITORING FOR PERSONS LIVING CLOSE TO 
SUCH FACILITIES; COMPENSATING THE 
COMMUNITY; AND TO CITE THIS ACT AS THE 



" S  W M F  HEALTH MONITORING AND 
COMPENSATION ACT OF 1998." 

1 BE IT ENACTED BY THE PEOPLE OF GUAM: 

2 Section 1. A new Article 33A is hereby added to Chapter 33, 

3 Division 2 of Title 10 of the Guam Code Annotated to read as follows: 

4 "ARTICLE 33A. 

5 SWMF HEALTH MONITORING AND COMPENSATION. 

6 Section 33A101. Legislative Finding and Intent. Solid Waste 

7 Management Facilities ('SWMF') have byproducts that if exposed 

8 repeatedly, or consumed in finite amount, can be detrimental to good 

9 health. The community where the SWMF is processing municipal solid 

10 waste should be compensated for accepting a facility (incinerator, 

11 landfill, WTEF, combustion, plasma, processing) which is essential for 

12 the Islands' health and welfare, but inherently exposes that village with 

13 not only noxious and eyesore surroundings, but perhaps imposes 

14 respiratory disease, infection disorders, cancer ailments and other 

15 disorders more than the expected distribution for such illnesses. It is 

16 therefore imperative that the monitoring of people, since the facilities 

17 and the environment are being monitored already by the Guam 

18 Environmental Protection Agency ('GEPA') and the Department of 

19 Public Health and Social Services ('DPHSS'), be established and also 

20 logically that we should compensate villages. 

21 Recognizing the critical need to establish a Municipal SWMF, it is 

22 the intent of the Guam Legislature to provide for the monitoring and 



compensation of the environmental impact of the Municipal SWMF on 

the health and welfare of residents in the neighborhood. 

Section 33A102. Title. This Article may be cited or referred to 

as the, "SWMF Health Monitoring and Compensation Act of1998." 

Section 33A103. Additional Definitions to this Chapter. In 

addition to the words and phrases defined herein, all definitions 

contained in $51102 of Chapter 51, Part 2, Division 2 of Title 10 of the 

Guam Code Annotated are applicable, unless specifically defined for in 

this Chapter: 

(1) 'Department' means the Department of Public Health 

and Social Services ('DPHSS'). 

(2) 'Director' means the Director of DPHSS. 

(3) 'Division' means the Division of Environmental 

Health of DPHSS. 

(4) 'DISID' means the Department of Integrated Services 

for Individuals with Disabilities. 

(5) 'Base Line Study' shall mean a collection of 

information and/or test results for the following, but not limited 

to: laboratory studies, radiology, tissue and specimen samples, 

etc. 

(6) 'GEPA' shall mean the Guam Environmental 

Protection Agency. 

(7) 'DOAg' shall mean the Department of Agriculture. 



Section 33A104. Monitoring. All efforts toward the 

opening, maintenance, operation and closure of solid waste 

management facilities, including dump sites, landfills, incinerators and 

the like, shall be taken with utmost caution, taking into consideration 

the environmental impact of such municipal solid waste management 

programs upon the lives and health of the families residing in the 

neighborhood of such facilities. Specifically, the following related tasks 

are assigned: 

(a) Monitoring Authority. All SWMF that are involved in 

the following: landfill, waste to energy facility, incineration, plasma 

torch or flame technology and other SWMF that the Director of DPHSS 

or Administrator of GEPA designates shall be monitored. The 

Environmental Health Division of DPHSS shall conduct an initial base- 

line study of the people, vectors and other animals around the solid 

waste management facility within a radius of one (1) mile from the 

perimeter of the SWMF and may be extended to cover an area up to five 

(5) miles at the discretion of the Director of DPHSS. The GEPA and 

DOAg shall provide assistance to DPHSS, not limited to technical 

support, training, collaboration of data, etc. The base-line data shall be 

established and should at least include relevant data of the best 

indicators determining whether the prevalence of allergies, respiratory 

disorders, infectious diseases, cancer ailments and other diseases are 

more than the expected distribution than that of a national standard or 

an established local standard. The summary report of such findings 



shall be reported to the Governor, the Speaker of the Guam Legislature, 

and the Director of DISID for the Division of Health Planning. The 

follow-up analysis shall be no less than every two (2) years and may be 

as frequent as authorized by the Director of DPHSS. The Director of 

DPHSS may hire the assistance of no more than three (3) consultants, 

such that one (1) must be a certified epidemiologist and one (1) must be 

a licensed physician. The Director may also contract the project to a 

qualified company with a certified epidemiologist and a licensed 

physician staff according to the Procurement Laws, Chapter 5 of Title 5 

of the Guam Code Annotated. 

(b) Source of Funding. Any person operating a Solid Waste 

Management Facility(ies) shall be levied one percent (1%) of all tipping 

fees, as defined in $51118 of Part 2, Division 2 of Title 10 of the Guam 

Code Annotated. The collected amount by DPW shall be deposited to 

the SWMF Medical Monitoring Fund ('SWMF-MMF'). 

( c )  Distribution of Funds. There shall be a quarterly 

disbursement of funds from the SWMF-MMF by the Director of DPHSS 

for the amount collected in Paragraph (b) above as follows: 

(1) For Landfill Closure. The village(s) where the 

landfill facility is to be closed shall receive twenty-five percent 

(25%) of the levied amount from Subsection (b), Source of 

Funding, up to five (5) years after the date of closure declared by 

DPW. The monetary amount shall be appropriated from the 

SWMF-MMF to the respective village(s) Mayor's operational 



account for community health care needs or community health 

programs. After the fifth (5*) year, the amount set aside for this 

Paragraph shall be appropriated equally to Paragraphs (2) and (3) 

below. The Village of Ordot/Chalan Pago Landfill closure shall 

be the first recipient of this Provision. 

(2) For other village(s) with a Solid Waste Management 

Facility(ies), the sum of twenty-five percent (25%) of the levied 

amount from Paragraph (b), Source of Funding, shall be 

appropriated from the SWMF-MMF to the respective village 

Mayor's operational account for community health care needs or 

community health programs. 

(3) The Department of Public Health and Social Services 

shall receive fifty percent (50%) of the levied amount from 

Paragraph (b), Source of Funding, for the purpose of this Act. 

GEPA and DOAg shall be compensated for all expenses relative to 

the enforcement of this Act from the SWMF-MMF by the Director 

of DPHSS. 

(4) Administrative Responsibility and Accountability. 

The respective recipient mayor(s), Director of DPHSS, GEPA and 

DOAg are hereby authorized to use their share of the SWMF- 

MMF for the purposes intended in this Act and shall prepare a 

financial summary report to the Governor and the Speaker of the 

Guam Legislature on an annual basis, or as per request by the 

Governor or Speaker of the Guam Legislature. 



(5) Creation of SWMF-MMF. There is hereby created, 

separate and apart from other funds within the Department, a 

fund to be known as the Solid Waste Management Facilities - 

Medical Monitoring Fund ('SWMF-MMF'). The SWMF-MMF 

shall not be commingled with the General Fund or any other 

funds of the government of Guam, and it shall be maintained in a 

separate bank account as required under this Article and may be 

deposited in an interest bearing account. 

(6) Promulgating Rules and Regulations. DPHSS shall 

promulgate rules and regulations within sixty (60) days after 

enactment of this Act through the Administrative Adjudication 

Law. The rules and regulations shall include revising and creating 

forms, maintaining the confidentiality of records, summary 

reports appropriate for public disclosure, other documents as are 

necessary in accordance with the management of confidentiality of 

patient records, provisions for violation or breech of information 

management and any other provision to falslfy the intent and the 

enforcement of this Act. 

(7) The lack of rules and regulations shall not impede the 

enforcement of Paragraphs (I), (2) and (3) above. 

Section 33A105. Standing to Sue, Injunction. 

The Director of DPHSS shall have standing to bring a 

lawsuit in the Superior Court of Guam for public nuisance in 

order to enjoin the operation of a SWMF." 



1 Section 2. Severability. If any provision of this Law or its 

2 application to any person or circumstance is found to be invalid or contrary to 

3 law, such invalidity shall not affect other provisions or applications of this 

4 Law which can be given effect without the invalid provisions or application, 

5 and to this end the provisions of this Law are severable. 
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March 16,1998 

The Honorable Speaker Antonio R. Unpingco 
24th Guam Legislature . 
155 Hesler Street 
Agana, Guam 96910 

Dear Mr. Speaker: 

The Committee on Finance and Taxation, to which was referred Bill No. 517, "AN 
ACT RELATIVE TO MUNICIPAL SOLID WASTE FACILITIES HEALTH MONITORING FOR 
PERSONS LIVING CLOSE TO SUCH FACILITIES AND COMPENSATING THE COMMUNITY 
BY ADDING A NEW ARTICLE 4 TO CHAPTER 51 OF TITLE 10 OF THE GUAM CODE 
ANNOTATED, RELATIVE TO HEALTH MONITORING AND COMPENSATION AND TO CITE 
THIS ACT AS THE "SWMF HEALTH MONITORING AND COMPENSATING FOR NOT IN MY 
BACKYARD ("NIMBY") SYNDROME ACT OF 1998"", herein reports back with the 
recommendation TO DO PASS. 

Votes of the committee members are as follows: 

JQ TO Pass 

W ~ o t  to Pass 

To Place in Inactive File 

Abstain 

Off-Island 

Not Available 

A copy of the Committee's report and other pertinent documents are enclosed for your 
reference and information. 

Sincerely, 

ANTHONY hx C. BL Z 

attachments 

155 Hesler St Agana, Guam96910 Tel: 472-3557/58/60 Fax:472-3562 Wail: tonyblaz@kuentos.guam.net 



Committee on Finance and Taxation 

Vote Sheet 

Bill No. 517 

OF THE GUAM CODE ANNOTATED, RELATIVE 

Committee 
Member 

I * 4 . I  
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M. #otbes, Vide Chairperson , 

To Not to Inactive 
Pass Pass Abstain File 

E. Barrett-Anderson, Member 

. , 3L. (* L\ -- 
C. A. Leon Guerrero, Member 

- 3  
d * , - I /  

L 

J. C. Salas, Member 

w 
F. E. Ssntos, Member 



Committee on Finance and Taxation 
Report on 

Bill No. 517 (COR) 
(as amended by the Author) 

AN ACT RELATIVE TO MUNICIPAL SOLID WASTE FACILITIES HEALTH 
MONITORING FOR PERSONS LIVING CLOSE TO SUCH FACILITIES AND 
COMPENSATING THE COMMUNITY BY ADDING A NEW ARTICLE 33A 
TO CHAPTER 33, DIVISION 2 OF TITLE 10 OF THE GUAM CODE 
ANNOTATED AND TO CITE THIS ACT AS THE "SWMF HEALTH 
MONITORING AND COMPENSATION FOR NOT IN MY BACKYARD 
('NIMBY') SYNDROME ACT OF 1998. 

Introduced by Senators 
E. J. Cruz, J. C. Salas, L. F. Kasperbauer, Felix P. Camacho, A. R. Unpingco, 
A. C. Blaz, F. B. Aguon, Jr., Francisco P. Camacho, and A. C. Lamorena V. 

PUBLIC HEARING: 

The Committee on Finance and Taxation conducted a public hearing on Friday, 
March 13, 1998, at 9:00 a. m., to hear testimonies on Bill No. 517 (COR), "AN ACT 
RELATIVE TO MUNICIPAL SOLID WASTE FACILITIES HEALTH MONITORING FOR 
PERSONS LIVING CLOSE TO SUCH FACILITIES AND COMPENSATING THE 
COMMUNITY BY ADDING A NEW ARTICLE 4 TO CHAPTER 51 OF TITLE 10 OF THE 
GUAM CODE ANNOTATED, RELATIVE TO HEALTH MONITORING AND 
COMPENSATION AND TO CITE THIS ACT AS THE 'SWMF HEALTH MONITORING 
AND COMPENSATING FOR NOT-IN-MY-BACKYARD ('NIMBY') SYNDROME ACT OF 
1998'." The public hearing was held in the Vice Speaker's Conference Room. 

MEMBERS PRESENT: 

The meeting was called to order by Vice Speaker Anthony C. Blaz, Chairperson of 
the Committee on  Finance and Taxation. Committee and other members present were: 
Senators Edwardo J. Cruz and Francisco P. Camacho. 

TESTIMONY: 

The Director of the Department of Health and Human Services submitted a written 
testimony supporting Bill No. 517 (LS) and at the same time not objecting to, and therefore 
accepting, the responsibility assigned to the Division of Environmental Health which is to 
conduct a base-line study of the people, vectors, and other animals around the solid waste 
management facility; further suggested the addition of Section 51404 (a) requiring the 



Guam Environmental Protection Agency and the Department of Agriculture also to 
participate in such study in order to make this effort a multi-disciplinary agency approach. 

Finally, he proposed an amendment to Section 51404(c)(3) to reflect the Division of 
Environmental Health (DEH) to be the recipient of the funds to be created into a separate 
and distinct revolving account for DEH, not to be commingled with the general fund. 

Mayor Rossana D. San Miguel of Chalan Pago-Ordot also submitted a testimony 
favoring and strongly recommending the enactment of Bill No. 517 (COR). Also 
submitting testimony in support of Bill No. 517 was Peter R. Sgro, Jr. 

FINDINGS: 

The Committee finds the following: 

. The enactment of Bill No. 517 (COR) would enable the government of Guam 
to provide for the monitoring and compensation of the environmental impact 
of the Municipal Solid Waste Management Facility on the health and welfare 
of residents of the neighborhood of such facility. . The Division of Environmental Health of the DPHSS has no objection to 
conduct a base-line study of the people, vectors, and other animals around 
the MSWMF to enable monitoring, and eventually, compensating parties 
entitled to compensation in order to protect the health and welfare of 
residents in the neighborhood of municipal solid waste management 
facilities. 

The revision proposed by the DPHSS Director to include GEPA and the 
Department of Agriculture in the multi-disciplinary agency approach 
towards conducting such base-line study is acceptable. 

. It is therefore imperative that the monitoring of people (since the facilities 
and the environment are being monitored already by GEPA and DPHSS) be 
established and also logically that we should compensate villages that we 
imposed the "Not in my Back Yard ('NIMBY') Syndrome." 

. Recognizing the critical need to establish a Municipal Solid Waste 

Management Facility, it is the intent of the Guam Legislature to provide for 
the monitoring and compensation of the environmental impact of the 
Municipal Solid Waste Management Facility on the health and welfare of 
residents in the neighborhood. 

RECOMMENDATION: 

After reviewing the testimonies submitted in support of Bill No. 517 (COR), the Bill 
No. 517 (COR), "AN ACT RELATIVE TO MUNICIPAL SOLID WASTE FACILITIES 



HEALTH MONITORING FOR PERSONS LIVING CLOSE TO SUCH FACILITIES 
AND COMPENSATING THE COMMUNITY BY ADDING A NEW ARTICLE 33A TO 
CHAPTER 33, DIVISION 2 OF TITLE 10 OF THE GUAM CODE ANNOTATED AND 
TO CITE THIS ACT AS THE "SWMF HEALTH MONITORING AND 
COMPENSATION FOR NOT IN NIY BACKYARD ('NIMBY') SYNDROME ACT OF 
1998," as amended, be passed by the Committee on Finance and Taxation. 



Profile of Bill No. 517 (COR) 

Brief Title: "The Solid Waste Management Facility (SWMF) Health 
Monitoring and Compensation for Not-In-My-Backyard 
('NIMBY') Syndrome Act of 1998" 

Date Introduced: Submitted to the Legislature for introduction on Tuesday, 
February 24, 1998, and ratified during the Second Regular 
Session of the 24th Guam Legislature. 

Main Sponsors: Senators E. J. Cruz, J. C. Salas, and L. F. Kasperbauer 

Committee Referral: Referred by the Committee on Rules, Government Reform and 
Federal Affairs to the Committee on Finance and Taxation. 

Public Hearing: The Committee on Finance and Taxation conducted a public 
hearing on Bill No. 517 (COR) at the Vice Speaker's Conference 
Room on Friday, March 13,1998. 

Official Title: AN ACT RELATIVE TO MUNICIPAL SOLID WASTE 
FACILITIES HEALTH MONITORING FOR PERSONS LIVING 
CLOSE TO SUCH FACILITIES AND COMPENSATING THE 
COMMUNITY BY ADDING A NEW ARTICLE 33A TO 
CHAPTER 33, DIVISION 2 OF TITLE 10 OF THE GUAM CODE 
ANNOTATED AND TO CITE THIS ACT AS THE "SWMF 
HEALTH MONITORING AND COMPENSATION FOR NOT- 
IN-MY-BACKYARD ('NIMBY') SYNDROME ACT OF 1998." 

Co-Sponsors: Senators Felix P. Camacho, A. R. Unpingco, A. C. Blaz, F. B. 
Aguon, Jr., Francisco P. Camacho and A. C. Lamorena V. 

Recommendation: To pass. 

OVERVIEW AND INTENT: 

Bill No. 517 (COR) proposes to recognize the critical need to establish a Municipal 
Solid Waste Management Facility with the intent of monitoring and providing 
compensation for the environmental impact of such Facility on the health and welfare of 
residents in the surrounding neighborhood. The compensation, which will come from the 
tipping fees collected by DPW as defined in Section 51118, Part 2, Division 2 of Title 10 
GCA, and systematically distributed in such a way as to appropriately compensate the 
community where the SWMF is processing municipal solid waste for accepting such 
facility (Incinerator, Landfill, WTEF, Combustion, Plasma, Processing) which may expose 



that community not only to noxious and eyesore surrounding, but perhaps, possible 
exposure to respiratory disease, infection disorders, cancer ailments, and other illnesses. 
This compensation for the 'NIMBY' syndrome involved is intended to provide monitoring 
and actual healthcare services necessary to protect the affected residents from the hazards 
associated with SWMF. 

SECTION ANALYSIS: 

Section 1. This Section proposes to add a new Article 33A to Chapter 33, Division 
2, Title 10 GCA, namely: 

Article 33A101 defines the Legislative Findings and Intent, as summarized above. 

Section 33A102. Cites the title of this Act as the "SWMF Health Monitoring and 
Compensation for Not-In-My-Backyard ('NIMBY') Syndrome Act of 1998." 

Section 33A103. Defines the peculiar words, phrases, and abbreviations used in 
this new Chapter. 

Section 33A104. Discusses the Monitoring efforts toward the opening, 
maintenance, operation, and closure of SWMF, including the monitoring authorities 
assigned (DPHSS, GEPA, and the Department of Agriculture); the reporting requirements; 
the Source of Funding, the Distribution of Funds; Creation of the SWMF Medical 
Monitoring Fund which must be separated from and not commingled with General Fund; 
and the promulgation of needed rules and regulations by the DPHSS. 

Section33A105. Empowers the Director of the DPHSS to declare as "Public 
Nuisance" under the provisions of Chapter 20, Title 10 GCA any SWMF that does not 
comply with the promulgated rules and regulations pursuant to this Act. 



24th Guam Legislature 
Committee on Rules, Government 

Reform and Federal Affairs 
Senator Mark Forbes, Cbainnan 

MAR 8 9 1998 

MEMORANDUM 

TO: Chairman 
Committee on Financ Taxation / 

FROM: 
Reform and Federal Affairs 

SUBJECT: Referral- Bill No. 517 

The above Bill is referred to your Committee as the principal committee. It is 
recommended you schedule a public hearing at your earliest convenience. 

Thank you for your attention to this matter. 

MARK FORBES 

Attachment 



GOVERNMENT OF GUAM 

DEPARTMENT OF PUBLIC HEALTH & SOCIAL SERVICES 
(DIPATTAMENTON SALUT PUPBLEKO YAN SETBISION SUSIAT) 

Post Ofice Box 2816 Agana, Guam 96932 
123 Chalan Kareta, Route 10 

Carl T.C. Gulirnrz Mangilao, Guam 96923 Dennis G. Rodriguez 

GOVERNOR DIRECTOR 
TWENTY-FOURTH GUAM LEGISLATURE 

Madclcinr Z. Bordallo 
LIEUTENANT GOVERNOR 

1998 (SECOND) REGULAR SESSION 
PUBLIC HEARING 

Marilyn D.A. Manibusan 
DEPUTY DIRECTOR 

March 13, 1998 - 2:00 - 4:00 p.m. 

Bill No. 517 - An Act Relative to Municipal Solid Waste Facilities Health Monitoring for 
Persons Living Close to Such Facilities and Compensating the Community by Adding a new 
Article 4 to Chapter 51 of Title 10 of the Guam Code Annotated, Relative to Health Monitoring 
and Compensation and to Cite this Act as the "SWMF Health Monitoring and Compensating for 
Not in My Backyard ("NIMBY") Syndrome Act of 1998". 

Good afternoon Mr. Chairman (Senator Anthony C. Blaz) and committee members on the 
Committee on Finance and Taxation, ladies and gentlemen. My name is Dennis G. Rodriguez, 
Director of the Department of Public Health and Social Services. I am here today to provide 
testimony in support of Bill No. 517. 

We do not object to the Division of Environmental Health being ide ified to conduct a base-line 
study of the people, vectors, and other animals around the sold aste management facility; 
however, we would like to have a multi-disciplinary agency G2 roach towards conducting this 
study. We would like to see an addition to Section 51404 (a) identifying and requiring the Guam 
Environmental Protection Agency and Department of Agriculture to participate in the study. By 
doing so, the agencies would be compelled to provide assistance such as manpower, technical 
support, training etc. 

Finally, we would like to amend Section 51404 (c)(3) to reflect the Division of Environmental 
Health (DEH) to be the recipient of the funds. Contingent to this amendment is a language to 
create a distinct and separate revolving account for DEH not to comnlingle with the general fund. 
A clause can be added to hold DEH responsible and accountable for purposes of training, 
equipment, manpower resources, contracts and supplies. 

We are pleased that this legislative body is addressing this issue. For so long now, the people of 
Guam, Ordot village residents, have cried out for help. Addressing their concerns by looking at 
the envirolunental i~upact such facilities have on our island and the public's health and well- 
being is a move in the positive direction. We hope that our reco 
considered. 

Respectfully, 

k Director 
I l l  N i l  if1'11) 735739'9 7 3 ~ 7 1 7 1 .  7 5 7 1  11). 71J:i!13 

! A X .  l67!J 734-59lU 



Office cf the Mayor 

MaYOi: 

TESTIMONY IN SUPPORT OF BILL NO. 517 

Mayor Rossana D. San Miguel; District of Chalan PagolOrdot 

Mr. Chairman and members of the Committee on Health and Human 
Services, I am here today representing the District of Chalan PagolOrdot. I Would 
like to say that I arn in full support of Bill 517, and would like to applaud the 
sponsors for caring about the health of people, which is often forgotten 
whenever there is discussion on solid waste management on our island. 

My only suggestion is to provide language in the Bill, that provides for the 
monitoring of the health of the residents of Ordot and Chalan Pago, as well as the 
students attending Agueda Johnston Middle School, within 30 to 60 days after 
the passage of this Bill. 

There are many health risks and problems of landfilling waste, and the 
residents that live near the Ordot dump and the students that attend school near 
the Ordot dump, have been exposed to these risks for over 15 years. 

Attached to this testimony is an article about the problems of lsndfilling 
waste and I would like to read into the record a few of these problems my people 
have had to live with for over 15 years. 

(Read attached article) 

Thank you very much for giving me this opportunity to support Bill 517. 

I Q  -1 -l/&l-J 
Rossana D. San Miguel 



The Problems of Landfilling W a W  
.Almost 900.6 of all the household wasre produced in Surrey is n a n s p r t e d  to landfill sites. Ar 
presenr, a third of this waste has to be taken KO sites in Bedfordshire, as the reamining space i n  

Surney 1s running our. In the future, there is likely to be less room for ow waste in the Counry. as 
reamlnlng sites are filled. The Counry Council is loohng to move away from landfill, towards 
higher levels of wasre recovery1 recycling. J u n  some o f t h e  prinicpal problems with rhe conrinued 
la~dfi l l ine of waste are set our below: 

Causes of Pollution 

These arc [he liquids produced from rainwarer and exisi~ng waters uithin the landfiil slie during 
rozlng of wastes. They contain many toxins, produced as a result ofchemical reacrions w!rhin rhe 
1r2Sl:S iiallowed ro enter water courses unneared, they will harm marine plant and animal life. 
2nd n+ ulrimately lead to pollurion of underground dnnking warer suppljes. 

1.andfill gas 

.A. rnlx:ilre o f  rnerhane (CH4), and Carbon dioxide (C02) gas is produced bry rotting wastes in a 
land-l! sire If aiiowed to build up, this can be explosive or act as an asphyxiant. The releve of 
these gases is alsoronrributing to climate change. Merhane is panicularly harmful, as i t  is I I times 
more p~berful at causing climate change rhan carbon dioxide. 

S ' l r h  adequate connols on the gas escaping from landfill sires, including burning the gas for the 
geneiarion of electricity, reduces emissions ro the atmosphere. However, this does nor prevent the 
maJon:! oiern~ssions.  

.As \he!! 2s rhe r\vo main problems above, iandfills can also create problems of smell, rodenrs. 
I!nei, and birds 

\!'astes energy 

The  p!Cdu~!lon of n e ~ \  producrs requires constderable enzrw. If rhsse marznais are r s -uxd or 
iec)clsd insread of being disposed ro landfill sires, less e n e r a  wiil be u s &  savlng on scarce 
ri'saLri.es e g 011, coal For example, the producrion of an aluminium can From rscycled meu! uses 
95 6 less enere\. rhan a can produced from raw alurnlniurn 

I s e s  baluable space 



TESTlMONY IN SUPPORT OF BILL 517 

BY 

Peter R Sgro, Jr. 

LNTRODUCTION 

The United States and its agencies, such as the Navy, is liable under the Superfund in the 
same manner as any non-governmental entity. The Navy can be named as a potentially 
responsible party ("PRP") to contribute to the cleanup cost for the Ordot dump on a joint and 
several liability basis. Under Superfund laws, a PRP is defined as any individual or company - 
including owners, operators, transporters, or generators - potentially responsible for, or 
contributing to, the contamination problems at a Superfund site. The Navy is a "PRP" as to the 
Ordot dump since the Navy first built the dump and disposed materials before transfer of the site 
to the Government of Guam. Under Superfund, once a "PRP", always a "PRP" regardless of 
when the "PRY utilized the dump for it's own purposes. The liability exposure to the Navy 
based on hazardous waste disposal by the Navy is significant. It is important to note that there 
are no statute of limitations problems or limitations of imposing liability by statute, even if the 
PRP deposited hazardous materials 40 years ago. 

POTENTIALLY RESPONSIBLE PARTY LIABILITY FOR HEALTH CARE COSTS 

Utilizing the same concept under Superfund laws whlch provides for joint and several 
liability for cleanup costs, I would like to suggest that PRP's in a local Guam statute, by 
providing an additional section to Bill 517, also be liable for any health care costs residents must 
pay or the Government of Guam must pay if there is a clear causal connection between a PRP's 
activities and any health problem of a resident. 

ATTACHMENT 

Attached as Exhibit "A" for the Committee's review, is a good summary of apportioning 
liability for cleanup costs among PRP's, which can be used as a guideline for a new section to 
Bill 5 17 for apportioning liability for health care costs. 

Attached as Exhibit "B" is a July 31, 1997 letter from Attorney Michael J. Van Zant 
addressed to me which is another good guideline for apportioning health care liability costs. 

Peter R Sgro, Jr. 



Em GLOSSARY 

agement or manufacturing facility. For monitoring purposes, this is 
often considered to be thirty years. 

Potable Waten Water thnt is safe for drinking and cooking. 
Potentially Responsible Party (PRP)! Any individual or company- 

including owners. operators. transporters. or generators-potentially 
responsible for, or contributing to, the contamination problems at 
n Superfund site. Whenever pasvible, EPA requires PRPs, throu& 
adminirhative and legal actions, to clean up hazardous waste sites 
PRPs lruve ~.u~tlt l l~hnted. 

PPMIPPB: Parts per millionlparts per billion, a way of expresdng tiny 
conctmhations of pollutants in @;water, sod, human m u e ,  food, or 
other products. 

Precipitate: A yolid that separates from a solution because of some 
chemicd or physical change. 

Precipitation: Removal of solids from liquid waste $0 that the hazardous 
wlid portion can be disposed of safely; removal of particles from air- 
borne emissions. 

l'rccipitaton; hir poUution control devices that cohct particles from 
an emission. '. 

Precursor: In pbotochemiclll terminologp, a compound such as a vola- 

. . 
tile organic compound (VOC) that "precedes" an olddant. Precursors 

. . react in sunlight to form ozone or other photochemical oxidants. 
Preliminary Asseasrnent: The process of collecting and reviewing avail- 

able information about a known or suspected warte site or release. 
Pressure Semm: A system of pipes h which water, wastewater, or other 

liquid is haasported to a higher elevation by use of pumping force. 
Pretreatment* Roceesee uaed to reduce, eliminate, or dter the nahxre 

of wastewater pollutants from nondome~tic sources before they are 
&ubwryeJ LILU publicly owned treaknent works. 

Prewntionr Measures taken to minimize the release of wastes to the 
envirorunent. 

Prevention of Significant Deterioration (PSD): EP.4 prcgram in which 
state andlor federal permits are required that are intended to re- 
strict emissions for new or modified sources in places where air quali- 
t y  is already better than required to meet primary and secondary 
ambient air q~lalit). standards. 

Primary Drinking Water Reguhtion: Applies to public water systems 
and apecfies a oontmdumt level which, in the judgement of the 
EPA Administrator, will have no adverse effect on human health. 

Prinwy WvalcTr~uL~~~nrl:  Fils1 rlaps in wastewater htatmcnt; screens 

EXHIBIT '3" 
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order.'C4.1 Similarly, his failwe to participate in settlement may cause 
him to ultimately pay a great deal more (both in likigation costs, and 
in paying the premium assessed against nonsettling parties) than other- 
wise. 

The assertion of a defense. therefore, may be strategically unwise. 
except in cases of clear assurances of its ultimate validation. Even acqui. 
escence 3f EPA in  the defense, done,  with regard to the avnilnbilit), 
of the defense, may not be enough to justify reliance on a shaky defense. 
The othcr PnPs arc cach scparatcly cmpowcled to seek ~ r h ~ l b u r s r -  
ment and can bring an action that will require judicial testing of the 
defense. 

Finally, the party who believes that a defense applies may choose 
to pay a share of cleanup, then seek reimbursement later. If successful, 
the party might avoid all liability, apart from the cost of reimbursemeni 
litigation. The unfortunate. fact, however, is that, in practice, recovery 
actinns are Jcn@.Dy 2nd ~ ~ n r e r t a i n  nfremlt 2nd qhotrlrl nnt he relied on 
as a method for protecting "innocent purchasers." 

[dl Apportionment of Responsibility to Pay Cleanup Costs 

Under CERCLA and many state superfwd laws, the PRPs are jointly 
and aevsrolly liable for the cwtr of cleanup. Thus, any PRP could be 
compelled to bear the initial burden of cle.mup costs w.d to seek re im 
Lurav~rlrrtl ur uuul~iluliura dirauily raur~r Llre ullrri PRP,. Tlrr In~duwu- - 
er,one of the most easilv located responsible parties and the one whose 
assets may be entailed uithout a j ~ d g n l e n t . ' ~ ~  wil! typically be among 
the parties narned in such orders or lawsuits. For him and all PRPs, lia- 
bility apportionment issues are of critical import. 

.4s vet, these matters have been laraelv unexamined by the courts. 
In one case, the responsibility uf aformer ouner of a part of tbe contam. 
innted rite was exnmined. Thnt CRSP, llnitrrd S f w t ~ s  r!. Rohm G Haor,'".l 
is illustrative of the type of factors that   nu st be considered in suchsitua. 
t ioo~. Thc dcfcndant ww a cormor o m c r  of approdmatcly 10 percent 

of the land area of a contaminated facility. The defendant objected to 
Joint and several Uabfllty, clairnlng rhdt inequlty u ~ ~ u l d  result, owlng 
to the relatively small share of responsibility attributable to this defen- 

1M.l CERCLA $ IOQIr)(l)(E) and (b)(5). 
'a5CERCLng iO7il). UnderromertarureJ, rheou.ner'totherpropem.m?y kwbjecr 

to a lim, u well. 
106.1 Tlnit-d Stat- v .  Rnhm h Huns. 2 F.34 1 P.67 13rl Cir. 1R93! 
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dant. The court noted that this factor was critical to the question of a p  
portionment, but would not prevent the imposihon ofjoint and several 
linhility. Under this thinking, the defendant would be forced to incur 

(Text continued on page 15-57) 
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some (perhaps all) of the costs of response, and tn then seek contnbu- 
tion. At that time, the dramatic difference in level of responsibility 
might c a m  the C R I I . ~  Hence, t h e  m e c h o n i 3 m s  and struuhdr for deter- 
mining the parties' respective shares of environmental cleanup costs 
md natural resource diu,tngrs present many unrezolved issues.106 

Sce generally Machlin and Young, hfana.ging Environmental Risk 
C h a p t e r  4. 

[i] Agencies' Role in Determining Apportionment Among PRPs 

Under the federal environmental statutes, EPA i3 not obligated to 
make any determination concerning the appnrtinnmont of cleanup 
costs among the PRPs. EPA may recover all of its cleanup costs from 
any PRP unles t h a t  party c z n  affirrnativcly prove that Llre harm, and 
the associated cleanup costs, are divisible.'Q' 

The  court^ have htld Ll~v< a PRP is not enhtled to require EPA or 
any other party reeking cleanup o r  reimbursement to name other PRPs 
i l i  i t s  cleanup order, or to pursue such parties in a reimbursement ac- 
tion.'o"us, the full burden of responsibilitv for locating nthar pwtiei 
devolves on the parties named in a cleanup order or action, who must 
seek contribution for cost  irlcrtrred b y  ruing thosc partie3 d i r ~ c t l y . ' ~ ~  

<. 106 L e  8rr,#roiivtjnited States ,v. Chrrn-Dyne. 572 F. Supp. 802 (5 .D Ohic. 1983). 
which raises a nurnkr  of contribution related hue$, wthout ierdring t h m .  Ssc olro 
Vanor Cnre, lnc. v.  Ywkin, 950 F 2d 122(3d O r  1991). 

' 073ee  UnliedStales v Lh?rn.Uyne, 572 t'. Supp. 902 !S.D. Ohio 1983). This burden 
of proof may be impossible to meet vis-a-vis ~ b r d r i a c e  cieanup cost,, but may be evizr 
where 1 snrfnn. rrorage rite ir ini,oivcd. 

l o s  u ~ t e d  StUtes v .  A&F Materials Co.. 575 F. Supp. 1249, 1260-61 6 .D.  Il! 198:); 
Idaho v. tlunkcr Hill k., 635 F. Supp. 665 ID. Idaho I@R!; SmnA Sprinp Uoma v. Intcr 
plerlic CGrp, 670 F. Supp. 813 i3.D Okla. 1887). (kc. however, CERCLA $ 122(e), 42 
L1.S.C. 4 9622(a), mandating EPA notice to "all" PRPs if EPA chwres to purrue settle- 
ment ncptiationr vitlr ilanrr.) Ivloreover. the partier h v e  no right to rcquirc thnt EPh 
participate in settlemmb ol the PRP'r contribution claims rgnina: one anorher. Fieu Jer- 
sey v Cloucerter E n d .  Munsgernent Feruica. Inc., 668 r. Supp. 404 (D.N.!. 1967). 

109 42 U.S.C. 6 MIJ(0; Sand Spnng1 Home r .  Interpiastic 6 r p .  670 F. Supp. 913. 
1N.D Okh. 1987): Philadelphia v. Stepan Chemicd Co., 544 F. Sum. 1135. 1142 ('n. 
P+.. 1@82)(UabiIit). lor gov t wrtr); United Stater v. Ziew Castle County, &le F. Supp. 1258, 
126269 (D. Del. 1986) (noting also that the PRPs. and not EPA are rcrpondble for local. 
!ng nbhmr PRPs m d  recidrib coattibution), CuluzaJv v, hnrco, inc., WS t .  Supp. 1481 
!D. Colo 1985); bur sur Unired Slate! v. Westinghouse Elec. Corp., 21 Envt'l Rep. Cu. 
IBNAI 1230. 1234 (S.D. lod. 1983) (no contribution nllowedl di*,inh.virhrd tn C.-lorado 
u Afoxo,  ruo*o st 1491.1 Form erwllent discussion of !he use oicontribution by CER- 
CLA responsible p%rrrr.  rce Moormsn & Willirmr. "Contnbotion Under the Superfund 
.Imcndm~nta.nd IleauliruoirilWnAcr Of 1866," IVo6Chem.\Yarte Litig. Rptr.ZU(19861. 
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Rnth P R P  and perscns who have estat;lished defenses to liability may 
seek reimbursement under section 107 of CERCLA. 

EPA, in its discretion, may affect t h ~  allnoatinn nf response costs 
through the use of several settlenlent and epportionment mechanism 
cleakd by the 1936 CERCLA amcndmcnts."o Ono such method d- 
lows EP.\ to make a temporary allocation, known as the "non-binding 
3lJccatlon of responsibility," or  IVBAR, td deternrir~r lllr pdr lie,' durcs 
of initial payment.'" The NBAR provides a basis for a possible settle- 
ment offer by the parties, but EPh  is free to reject that offer (w th  rea- 
sons), and its rejection is not subject to judicial retiew.llz Further, the 
NBAR is not admissible evidence and camlot be used to establish causa. 
tion or divisibility of the ham."' 

Other methods of apportionment under CERCLA include consent 
decrees, covonatltc not to sue, and settlern~nt agreements hetween the 
government and the PRPs.lL' The use of tliese settlement mechanisms 
u,ay, i c ~  some hstailcts, affect  the ultirnatc allocation among the reapon- 
sible parties, by restricting the rights of non-signatories to seek conhi. 
but~on from settling responsible parne~.~ '"  .%lvu~rkdgti rv xul rn lent  
include the "better deal" afforded to "non-recalcitrant" settling PRPs, 
who may ultimately pay a much smaller share than smlar ly  situated 
non-settlors. 

See also Stever, Law of Chamico! Aegulotior: and Hazardour Waste 
Chapter 6. and Machlin and Young. . M o m ~ i n ~  E~ztiironmmtal Ridk 
Chapters 4 ,  9, and 19. 

[ii] Statutory Treatment of Allocation isares 

C E R C L  does not provide direct guidance concerning the basis on 
which liability should be apportioned among responsible parties, stat- 
ing only that the parties are permitted to apportion liability among 
therncelves or to seek jurllcid de!emin~tion nf apportionment."' .4 

110 CFRCLA $4 112cb) and iZl(a)t3), 42 11.5 C. $$ W l 9 b )  rnd W99(-I(>). 
; 11 CERCLA $ 1294e)!31,42 U.S.C. 8 @6?2(e)tG1. 
112 CERCLA $ 12Ue)l3)(E). 42 U.S.C. $ '3622(r)(3:1E). 

Id.. 5 122(e)(3)(C), $ 96We,(3)i0. 
114 CERCLA $ m , 4 z  U.S.C. 9 e6w. 
!I*.J .Ve L'nired srlrer v. AZKO Cortit~rr uf A C ; ~ . ,  lrsc.. 949 F.Sd 1403 (6th Cir. 1931). 

not.wg the diiference between CERCLA'r consent dwree md its prciiminkry apportion- 
ment p;o\.irii.nr 

215 42 U.S.C. $$ BBO7,e) and 961310: ond rn Chern-Waste Lfnnagernent Co v. A m -  
string World lndurtries inc ,  669 F. Suyp. 1285 0.10 (E.D. P I .  198;); Un:ted SL~ter v. 
New Cutlc Coonty, 642 F Supp. 1259 (0 Uel. 1YMl. W A S  primary concern ws-a-\is 
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court allocatilg costs in such action mav rely on "such equitable factors 
as the court determines are appropriate."lJ6 This statement indicates 
that established common law prinrig1e.i rhnuld be utilized i n  this doter- 
rnination.ll7 

The general c o n c e p t  of cost allocation undcr CERCLA, hon~ver, 
presents several unique issues not treated by common law allocation 
at contribution  concept^. 1Lno1rg iljcbe, Lilt 111athrxl and basls of deter- 
mining the landowner's share of the costs of a multiparty cleanup is par- 
tlcularly important. Early in CERCLA's i-ustory, some courts indicated 
their belief that the landowner who had not contributed to contamina- 
tion was included as a responsible party under CERCLA as an accom- 
modation, to arsure jurisdiction over the contaminated property.'" 
Other courts and commentators, recognizing a testitutional component 
to the CERCLA liability scheme, read the statute more l i t ~ r a l l y ,  and 
indicated that even landowners who did not participate in the contami- 
natinv nf the site wnt~ld bear a more- than- token  rhnre of the cost of thc 
cleanup."' 

the spportionmwat olllsbility among the rerponsible putier ie :o a s m e  ha d govern- 
mmtal ovttla,~ r.1ntin.g tn  the lite rrc reimburr.d. Nmte ri.o that the mu* ha,.o dctcr 
mined ttut the defendanu b e u  the burden of proving that tbeir relative eonhibuticn 
to a CERCLA rite is apportionebic ( i h  that IubiJiV i, properly several-~prooithat mmpy 
require the joinder e i  all rtrponrible purtiw); United S n t u  v. Wade, 577 F. Sup*. 1326, 
J3W3!3 (E.D. Pa. 1583). 

116 CERCU 4 113(0, le u.6-C. 5 061x0. 
11' kveral courts came to this conclusion undw pre-amendment CERCW, 4 weU. 

S e  United Stater v. Flew Cutla County. 642 F. Supp. 19.58 (D. Dd. 198.5) (in a r c &  
CERCL4. Congres, intended to create a right of mntr ihhbn under M e r d  commou 
law); Colorado v. .4suco, inc., (iO8 F. Supp. 1484, 1482 (D ra lo  1985). Cornpow, for u- 
EYI&#!I, Llir C V I I & I ~ I ~ V I I ~  hctct~t tu kpP(y LangsaabltshedJo!nr and 3cvenl m d  amct ha- 
b~lity principles lo CERCLA enlorcement. 

I18 .%r United Stater r,. Redly Tar & t7hemicsl Cnrp. .W P Snpp IlIY), 1105 (D. 
Minn. 1982) (Imdomer is a necessary party to CERCLA clevlup action, br purpores 
of e n a h i i  the wurt to compel approprhte clebnup ac t iv i t i~  on land). 

11s Sm Snnd Springr Home v. Lnterpllrtic Cow., 670 F. Supp. 913 (ND. Okle 1987) 
(Imdomer'r apprtiooed %hue  stipulated i t  15 percent of :otd cleanup mbi; United 
S t s k u  v Tpron, 1960 U.S. Ditt. G X l S  15761 (E.D. Pc. Dco. W ,  1080) (th. current rite 
owner and oDernor. whore involvement in the hazardous mbrtrncn in a Lnmn an its -~ ~ ~ . . .~~ 
proprty was putel) p u i b r .  must bear at ledt 50 percent d the clemuo Labihtv. u~th 
tne *st being borne b) l e ~ r  pisnre fom~tr ovneo  In Jerrey City Rede,eiapmmt Au- 
Ikon0 v PPC Indwtrte, lnc -6% F Supp 1157 (D F; J 1967, the lmdoxntr ccnhaced 

have mme from wsrle pais a t  s f o r r n c r ~ h r o m m  procrutng fsc:l~ty. The c o s t  no& 
that CERCW 6 : 1% f r  .Ilow~ a court to allocate rortr m o n g  isble p.rt\rq ur ne ruth rw 
u8rablc fsctorr u ire appraprlate Llabihhl was Pllo~ated beween B e  m y  that c rzn td  
the w u t e  m d  the p r t y  that told the transporter the wutc m d  held thnt"[i]mpirian 

(Release f 1 1, 61 96) 15.5P 
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- - 
of C'ERCL.4 rhict iiabil(ty upor' an vnknowng landowner IS unnecesnrr and urn'& 
where knmvioc upneratnr, mddktributon u e  r\ail-Llc.''The ?ourts and the E P A  hare 
taken o c c a i o n r l ~  inconsLtent positions -1 the nature of the CERCLA remedy, heating 
it .a equitsblerecovery in iome curer, and tort lisbili~y in others. URitcd Stalu r.. Atsent 
Cnrp., Y I  Lnvt'l Rep. Car. !B?IA) 1554 1D.N.M 1884) [denying jur). tid!; United Stater 
\.. Wade. 977 F. Supp 1326 1E.D. Pa. 19R.1,; Artesian Water Cc. v. New Crutle Counw. 
Rn5 F. supp 1.048, t 351 (a. Del. 1@33) ,den)ing summrry judgment on mveteigri inrnu- 
n i v  defense. xnce CERCLA rusts may noi be "tart rlaimr"); hut <=United Stat- u. Con. 
le~vation Chern. Co.. 628 F. S~.tpp. 391, run (WD. I .  i 8 5 Y 1  iao@mp. Uniform .. ~ - 
Cow.prsn\c Fault Ac. (dncrused belou... 3ur aardntng ar e;uublc spproach to nppo;. 
rl<.nlnenl '({)he Cxwt udl not tolerote eltlrr a 'ulndfd!' or 9 .w*p+ou: who r ~ r v t b  
;I, au *ppo:.lonment ol :~pansrbilih. wnich arbt!f=nl> or unreuonably XpnoreJ h e  o m -  
paratiye fnvlt of the psrties"): see 0ho United ~wte5.v. Dse Rim F&+ Co.. 704 F.2d 
I.W2 ,Oth Cir. 1086) (hnlding ~v ,oyurb le  recover). undw the Clem Water .kt :o be 
quasi-contractual. and subject to JU-yevr qUaSlcontract statute of limitations). CERCLA 
$ 4  I .Gl(30)  and IOi'fbl. A e d  d;trwrion of CEBCLA's rcrtltuliu~ul nature is bund  in 
Seng, "The Quasi Contractual Nnture of Cost Recovev Actiow Under CERCLA" S Va. 
J .  Vat. Rev. L. 35 11985). 
n- hnucenr lmdounsr and third partyaclr d e f e n ~ p a r t i ~ u l a r l ~ s ~ p r t  therertitu 

tionsl approach, i n  that rhey allow erernptlon of the Imdowner (who, if M i d  From 
the action. vnr~ld nat prondc r bui r  ivr jwlrdlcrton) only certain limited circum- 
staacer CERCLA i 1021351. 42 U.S.C. 9 9801(35) The clear implicatior. of thew a n d .  
mentr L that the unrxempt landowner is hilly r*epor..ible. oven if he puxvlv~srr the 
preperry d t l ~ r  the depaits occurred, or wrr othswiae innocent o l u v  atmsl involve- 
ment in the convsmination. SnSondSvrtngr Home v. I n t m p h t i c C m ~ .  sunm(lamdown- 
cr'r reporliubrd rbre 3tipulated rt IS percent of total c lanup  COIZ). 

The courl; Qte rmhng  h e  p r o p r  stprng of Iinbll!h/ among the PRPs have nor ye 
oem a U e j  u ~ l n s  tn roes#. . mbchons,m for J:..~.ta& llabllq amcnp the i i r i a u  carego 
rres of rnpoosible y;rtle!-rccot~c(~ing, (or putpole9 of connibuhon con?uct.bued Iln- 

bi!.ity with ownership.ba~ed liability. & united Statrx v South Caroline RccsJlrty h 
Dirpowl, lnc., 853 F. Supp. $84 (D.S.C. 1984 (holding that the PRPs could not meet the 
burderl of proving divisibllitr of the b r m  at a dram treutment site the murt stated ihnt 
"lilt 1' sunpi, itnpo~rible lu dlrlde chis environmenlal hazard in i c y  muninahrl wrv -~ . 
vrncng unrtegeoeratorr tranipottcil. shre owne.7 ..nd ntc openton') Ccmmon law d m  
r.ot pro, id* any nenerrl ptdanc- rnncwninc t h t i  buu on r .  i ~ l .  tlw spport>onment d e i .  
ston mdst be msde. l in~tea Stares v l e u  Cul!e County 612 F. Supp. 1 W  (D. Del 19%) 

Since CERCLA !aL.:litj u u r e r r d  urthout reelrd to the l ~ a n l ~  psrrr'. r-ult in c.~,.. 

rr:l. of the turns, ertftnnu conmbulroll mer:u.?umr such ir the t m f o m  Contr(bu1;c.n 
~ ~~~ 

Among Tortfeworr Act, i 2  Unibrm Law Ann. 57. Unliorrn Compuntive Rul t  Act of 
1377 r i b 4  in Umtod Stater v. to~aarlrotion Chem. L.6.. bZtl F. Supp. 391, 40102 IWD. 
310. 19&), or llle Rertat%ment [Second! 01 Torts 4 986A, cited in Sand Springs Hcmr v .  
Interplirtic Qrp,  670 F SUDD 913 1N.n nkh 1D87). vro\.idc little Nklrrare where 
moretbm one c.ategoiy olrerpnnsible partier ir h i o r e  the court. hlth;ugh a few can 
have pnrlyrcd ccmtribution i s m  ucing t h e ~ e  acts a, guidelinez. notle of thuc c s v r  ir 
p e w  to have i u ~ v u l r d  appornonment be twen  A landowner who ww not rlro inrolved 
in contaminationsausing actiritler and other responsible parties. See United States v. 
Conservation Chem Co ,693 F. Supp. at { O I - O C  (W.D. I*(*. 1883). Unjted Stater v. New 
Cutle County, ruvro; United S u t s  v. Ottati 4 Coss. lnc., 630 F. Supp. 1362. 1386 
{D.N.H. 1985). SPe also Superfund 4 3Olie) Studv Group. Report to Caoarar. .\pp. C 
(Aug 19Se;reprinted in 12Envtl. L. Rep. 30031 !Nor.. 19821 (mncluding thatsuch rscov. 
cry would be extremely dfl~cult abr rn~  CEJCLA, since known remedies have oot devel- 



CERCLA'r provisiuru relanng t o  rhe R'BAN process do iden t i fy  sev- 
eral factors upon which EPA sbould rely in apportioning responsibili- 
ty.&- The a c t  requires EPA to delvelop guide l ines  which "may include 
s u c h  fac to rs  as. . . v o l u m e ,  toxicity, mobil i ty ,  skennth of evidence, abili- 
t y  to pay ,  l i t igat ive risks, public  interest cons idera t ions ,  precedential 
va lue ,  and inequ i t i es  add a g m a v a t i n g  factorr."'~~ Thrre r e g u l a t o r y  d e  

(Texf conrinurd on page 15-61 ) 

oped a methodof spportiom'nglandowner liability insuch cues) .  Thus, the f a d  that those 
cuer spe& in tennr of "huit" In opportioru'ng wts is not necevuilv determinative OF 
the appllcahility of tort contribution principles t~ cleanup corW. 

Traditiond contribution and compsrative or c o n m b u m . ~  nrgligenm principler do 
a.[!piy tn imdoivnerr who nrs jointly liable nillr lltt Lrcstor of a h s m d o w  Conditim 
where the cleanup con be characterized ar nubonce abatement. In such cases, the h d -  
owner'l defenrn to ctuation md conhibutorv nesligmncr claim. may he relovurt. Sm, 
eg, Van Horn v. WiUi8.r" Bimchard Ca., 85 N.J. 91, 436 A.2d 552 (1981) (plzintiR, who 
wor adjudged 23 percent at fault, not allowed to'recova anything from any of the forty 
~cncta tora  who W S I ~  WUII drtzrmned to bc 2 percent at fault). 

12' CERCLA $5 113(0(0)-(0(3!, lZ(e)(3], (g)(5). ih)Lli. 42 U.S.C. $( %12(0(2)-(0(3), 
%2!2(e1131. (xI(5). lh)14) 

I ~ ~ C E R C ~ ~  12&en31\A~.42L. 5 C  $ 9622(c:,3)A) Thneiscron hrvcbeenadoprd 
5g rne court! Sfe Michigan t .  Thom:r61vcnr CG.. 717 F Sum.  50: .W D >itch 1990 : 
L'rutedSnlcr r >tllneleilou. LW: US D 51 L U I S  19113 .CD Cd So* 3. 1993;. ZPA - . . ,~ 

!IW gutdon& on there hcton, ar well. 52 Fed. Reg. 19919 (1981). ~'hcrc k t c n m  
guideline* w a a t  khnt "culpa5ilio i, u &<rificant factor in derermrnlng the wrcenlage 

. 
managed w s t e  badly should r0ceir.e 3 higher allwatinn than r pasrive non-commorcW 
Iandouncr that dwm't  q u l i f y  Y Innocent under ) lZe(g)ili(B) of SARA. The rehtive 
allocation among succerrive o u n t o  andlor 0perator3-may be determined where 

(Re lease  #11, 6/96)  
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terminations are expresrly separate from the judicial process of deter- 
rninlng liability, and it is not clear whether or how they will be applied 
in such determinations. 

S8e also discussionn of cluirns For nq~~ihhle  indadty  and contribu- 
tion in Chapter 7, Machlin and Young, ManaglngEnuironmental Risk. 

[el Asbestos 

Asbestos has typically received great attention from legislators uld 
tran.action participants. The following is a brief overview of Lhc basic 
duties and issues facing owners of property containing arbestos. 

[i] Statutory Responribilitia 

If asbestos material crumbles or ic broken, it can "release" asbestos 
f i b r e a  hoznrdous sub~hce--into the air. Two kinds of ~totutw may 

specifically require notice to tenants where such releases are possible: 
(i) consumor and community disclosures xuvl~ w Califomia'~ Safe Drink- 
ing Water and Toxic EnEorcement Act ("Proposition 65'')121.1 and (ii) 
speclflc real estate transfer proviaions.'~~~~ 

Under community and worker protection statutes, general disclo- 
sures about asbesta may be required in a number of circumstances. 
One of the most inclusive of such requirements is the California statute 
known as Proposition 65. This law requires a buiness that knowingly 
exposes any individual to a "carcinogen." a term thnt inrlnrler ashestor, 
to give "clear and reasonable warning" concerning the exposure to all 
individualn QO erpored.12l.' Appliaation ot t k c  rcquircmont to a residen- 
tial building containing nsbestos may depend upon what the building 
owner is dccmod to "kilun" d h u l  LLc uctivities occurring on site, in- 
cluding the activities of tenants and contractars. Given that the Calilor- 
nla  courts have been vev  protective of tenants and guests on real 
property,"l.' the owner may be deemed to h o w  about activities of 

.I1 other cucumstmcer ire equal, by the relative l engh  d time each o w e d  the dte." 
Id. 

n1.1 See, s.g, a. Heplth b Sdety Code 4$ 352.19.5, n ~ q  
111.1 ZTe, e . ~ .  Cnl U ~ l t h  h S a h w  Cod. 5 4  25359.7. 
12i.a CJ. H d t h  & Sdety Code $4 25248.6. 
Ial .4  Sss. eg, Muro v. Superior Court. 184 a. App. 3d 1089, lOBB n.4 (1986) (implied 

warrantiw); Evans v. Tho-. 72 GI. APP. 3d Pi8 0877) (owner liable for h a g e  
awed  by imdequntdr ingulled eledricd "iring done on ower 's  property by 2 W. 
p m v  tcmmt,, Youngar v .  UnItcd Sktca,  662 r.Pd 380 19th Cu. 1981) (uwner .JaLle fur 
damages caused by absence of smoke detectors). 

(Release #7, 3/05) 1881 
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anyone legitimately on prnpPrty, both intentional and rca.onaLly u~tic-  
ipated accidental effects. 

Proposition 65's warrmg requirements do not contain express de 
minimis limitation$, so that, unless the business can quid& for one of 

the few exceptions and "safe harbor~,"t".~ an exposure to any amount 
of a listed carcinogen mnstif~~ter a violntion. Significant petlaltim nt- 

tend failure to provide notice, if The fines and penalties 
undcr Propositio~a G5, Illoreover, are not calculated based upon the 
damage suffered, but upon the existence of a violation, even where no 
apparent harm has been caused. As applied to asbestos in buildings, this 
fact is crucid It is relatively easy to determine when asbeslur filers 
must have been released ?ly minor activities such ar the drilling of holes 
in mbc~bcsto~ c s i h g  Lil- ur the opening of a wdl containing old insulation 
materials. The likely exposures suffered by tenants in a carefully main- 
tained building might never result in meuurable hann to tenants, but 
might still c o ~ t u t e  an actinnahle violation of Propmition 65. Sucll a 
violation may be Litigated by private individuals as well as the state. 

Undcr another stalule, if the oumer of property knows or has cause 
to believe that any release of a hazardous substance has come to be Lo- 
cated on or beneath real property, he may be required to provide no- 
tice concerning that release to tnnnnts and purchasers of that property 
prior to the close of the tran~action."',~ This statute applies to releases, 
and moy not apply to asIx5~us illat has not been "emitted" The statute 
doesnot require current disclosures, but only at the time of some trans- 
action. 

[3] Special Liability Isaues for Govemtnent Landownen 

Government landowners are potenLidy subject to many of theliabil- 

1a.r A burinel can !x exnpted from the warning r w r e m e n t  by plthsr (1) demon- 
ntrating cornpilace with the "uk harbor" pruvirionr (22 a. Adm. C d r  6 12701(bj(3)l 
or (21 conducting a risk -.urn1 lor tber"bsrvlce and rhereby shoving b t  the expect. 
ed e x m e  present3 "no ci$oiFic~nt risk," rnumlny lifetime o x p u r e  st the kvab in 
question. CaL Ucdth h *CaCcty C d r  I ZYWS.10; 22 Ui. .%dm. Coilr ($ 19701-12i21. 
Qdit7ntion under these excephons i j  quite difficult, since the permusibleconrvnin.nt 
levels under the safe harbor ire erhemelv lnw. and the mstbodolow for riJr r y e u r l r u r i  
u extremaly wnsrvallve. 

I"-' Id $ 25249.7; scr Srmple Prwllbn 19.M[S], infrn. 
"'.' D l s e u ~ ~ d  en ld.O3[1]p][llJ. Injm. 



COKCEIlNS OF PRCPERM OWh'ERS 5 I ~ . W ~ ] [ P ] [ ~ I  

itier described UI Uiir ulYtyLer."' However, where government entities 
own property subject to hazardous waste liabilities, they may encounter 
liabities and potential defenses that are not applicable to private par- 
ties. In addition, the defenses avlilable for government facilities and 
property reflect some of the particularities of government ownership. 

[a] Defenres Relating to the Acquisition of Property or Other 
AcUvltles In the Exercise of Sovmign Powers 

CERCU specifically (albeit qualiedly) yrulectu From cleanup liabll- 
ity any municipalities and other government agencies or entities that 
have acquired the contaminated property througb exercise of rights 
such as tax sales, escheat or eminent domak.L'JThese qualified exemp- 
tions appear to arise in two ways. 

[i] Powers Exemixd Without 'Voluntary" Action by the 
S o v e n i y  Eutity 

First, CERCI.A's definition of "owner" cpccificelly exernpe state ui 

local government entities that involuntarily acquire property upon 
abandoruuaul, Lutkruptcy or similar circumstan~es.~~*'I'he person who 
so abandoned or conveyed the property shall continue to be its 

Thus, the government agency acquiring title in ths way i s  
not the "owner" under CERCLA, regardless of when i t  nrqt~ircs h s  
title. 

Thew ngencier acquire interestz in propcrty through the upeintiun 

of laws and mandates, without the option to refuse. EPA's rule on this 
e~rrrlytiu~l'~'.' lists thegeneral types of transfers Ulat are Wthin the ex- 
emption: 

122 h, q., CERCLA $ 120, 42 U.S.C. 1 BOW United Stater v. J.B. SrrhgleUow JT.. 
Nu. Cir-83-EX)l-JMI, 1980 US. C h ~ t .  Len$ 1 W L  (C.U. W. JM. 19, 1HBO); United Shtw  
v.  Union CI. Cc.. 78Z F.?d 372 (36 Cir, 19@), mfd and rrmandcd rub ncm. Unior. 
GPr Ca. v. Pennqylvrnia, 470 1.1.5. 1016 (1987) CERCI.4 .brogateo rtalcr' r l e v n d t  

unendment immunity from federal cwrtlawmitt); BuckeyeUnion Fire h. Co. v. Michi- 
gan. 383 Mich. 830, 178 NIV.2d 476 (1970) (nulwcs &m). 
"' CEHCLA 101(3S)(A), 42 U.S.C. ( 8601(351(A). 
$24 CERCU 4 101(ZO)(D), 42 U.S.C. i B601(20)(D). 
1's CERCW ( 101(eO)(A), 42 U.S.C. $ W1(20)(A). 
125.1 57 Fed, Reg. lW4, 18346 (Apr. 29, 1@92), r d b g  40 C.F.R. $ 3W.1105. This 

rule wbt promulgated in mnivnction with WA'r Finn1 R u l r  on ,he S e e d  Creditor Ex 
ampdon. Concerns relativr to the valldity of thu rule u r  &used in $ 17 02[3!, infm. 

(Release X7, 3/85) 15-63 
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(1) Transfers occurring pursuant to abandonment proceedings, or 
by opcrntion of tax or cscheat law3 ur sirllilar dtuations;"'~' 

(2) Acquisitions or transfers to government entities or their agents. 
ulcludi~ig IUUI insurers (such as the Federzl Ueposit Insurance 
Corporation (FDICjj, loan guarantors and secondary mortgage 
trading agencies, financial regulatory agencies which acquire 
the security interests of failed private lendinginstitutions (such 
as the Resolution Trust Corporation) "when acting as conserva- 
tor or receiver pursuant to clesr direct statutory mandate or 

" 126.1 ~ g u l a t o q ~  authority ; 
(3) Government agency's foreclosure in connection with R govern. 

ment lorn or loan guarantee program. This section presumably 
refers to programs qnrh o3 the SmdJ Businear Admiwhation, 
and the Federally backed loan guarantze organizations ( W A ,  
CNMA, FDMC, etc.); end 

(4) Government seizures or forfeitures.'2'.' 

Arguably, these categories of transactions wauld clearly be included 
within the exemption where they arc " t n v n l ~ ~ n t a r y " d c c u  by op- 
eration of law, rather than in the discretion of the government agency. 
The EPA TIIIP ,  hnwever, states that trwv1~tiom ill t h c ~  categoric~ arc 
automatically "involuntary" for purposes of the e~ernption."6.~ 

Ar discussed in 1 17.02[3], in& the ngcncy's aullrurily to adopt reg- 
ulations is at its lowest with regard to rules tbat interpret legal issues 
and the nontcchdcal lat~guagt. of the statute. In parhcular, statutory 
construction which accords to ordinary term a meaning other than 
tlluir ordlnary meaning should be avoided.1ao.* Courts may fail to give 
deference to this rule to the extent that their consh-uction of CERCL4 
d i k s  from the agency's on legal questions such as the meaning of the 
phrase "involuntary acqhition." 

The te-transfer of liability for property ownership under this provi- 
sion rnay be interpreted strictly. however. Ln Fleet Factor.*, for example, 
the property had been held by a bankruptcy trustee immediately prior 

125.1 There t r ~ u s a c ~ o ~  are ipccrfically referred to in CERCW's0 101(35)(A). 
128.' h e  concero. of the govhnmentd lending and lorn marpnt,ing agencies (sea 

17 Fed. Reg. 18346) *re disused in ebpter 17, lnfm. The refermnr to "regulntor). ru. 
thorlty" in the rule indicates that internal agency practices may convert a "voluntary" 
nequiriti~n~raccdurc in- m ruton>llicv~ "i lrruiu(t tq"0ne.  Ir 11nOl CICU that the %en- 
=).'I tlLe on thi( h u e  will be deferred to by any court. Snr $ 17.02[3], infw. 

11),4 40 C.FR 4 300.11CSinl. 
lass id. 
I n . 6  SesSvtherlond Srohit6ry Conjhuctron $ 46.01 (erpecblly note 91 (5th ed 1Bs2!. 
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to a sale to the county to satisfy a tax deLinquen~y.~Zs.' When the cost 
recovery acUon war; filed, the county owned the property and asserted 
its quaU3cation for an exemption under this section. Tbe court held that 
current ownerloperator Status, which should be conferred on the party 
who ownedlopereted the facility "immediately beforehand," applied 
to the bankruptcy trustee. 

[ii] Voluntary Acquisitions 

Where the government's acquisihon of property occurs through vol- 
untary exercise of its sovereign powers, the foregoing exemption does 
not apply. The entity may. however, qualify for a special defense to 
CERCLA liability. CERCLA provides that when an agency acquires 
property through tax sale, escheat proceedings, condemnation or simi- 
lar means, the entity automatically qualifies as an 'innocent landown- 
er," with respect to such property, regardless of its f d u r e  to investigate 
the site before acquisition An et~lity rely iq  on this sovereign powere 
defense to CERCLA liability, like any other "innocent landowner," will 
bc cntitlcd to use this dcfzn~e only i l i t  undcrtalrs~ mearurw to protect 

against contamination during its ownership md properly responds to 
any discovery of contamination on aite that occurs durlng this pertod. 
h both cases, the statutory protection will be unavailable if the govem- 
ment entity caused or contributed to the release of hazardous sub- 
stances from a f a~d i ty .~~ '  

Iiiil ludicinl Conrhuction of Other Liabilities of Acquirina 
Sovereigns 

Where a statute provides for automatic transfer of propert). to the 
state (as do some escheat provisions, as well as state and local property 
tax statutes that authorize a minillterial recordation of sale to the state 
where taxes are unpaid), the government entity will not be an owmr 
under CERCLA. Where the government affirmatively acquires the 
land through eruinent domain prnceedimgs or the hddjding nf a f omd  
foreclosure sale, it must eatisfy additional requirements for the sover- 
eign powcra dcfoosc. Undcr tort principles, by contrast, such cntitiw 
have beeu held liable for abetement baed on their ownership of the 

126.7 United Stater v. Fleet Factors. 801 F.Zd 1550 ((I lth Cir. 19W) . mh q dm& en 
knc, 911 F.2d 742 (11th Cir. 18801, nrt dmird 4 W  V.S. 1046 (1991) (direur%d in 
$ 17.02, infro). 

126 CERCLA i ) $  101(20)(D) and (35l(D), 42 U.5.C. 5% 8601(20!(D) a d  (35!(D). 

(Release 8 7 ,  3195) 15-65 
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nuisance, even where such acquisition involved only a transfer of 
"paper title" to the pr~perty.'~' 

The parameters nF CERCT .A's "sovereign powers" provizions have 
not been explored in the murts. Although stated broadly, these protec- 
tions appeiu lu have been aimed at government acquisitions 0 t h  than 
negotiated purchases. Escheats and tax sales, for example, are not con- 
ducted as property acquisitions, but as sovereign actions protective of 
government rights uld int~restr. Even purchnrom undertalccn purruant 
to (or under threat of) eminent domain authority are not connunmated 
according Lo Llrt: cunventbnal purchase procedures and motivations. 
Arguably, then, a governmental acquisition that involved standard 
arm's length bargaining protections might not fall within the sovereign 
powers defense, rqnrrlkss of the purposo of the acquisition. 

p] Lubililiu. B a d  on Government Activities 

In addition, governmental facilities a ~ e  ~UKILCIIMY subject to a num- 
ber of liabilities and risks, arising from the nature of governmeat prop- 
erhes, and horn governmental authorities, from waste management to 
cleanup aceons on ~dvaCe properties. 

[i] Covornmcntal Liability for Rcgulrtury Activities on 
Hazardous Waste or Contamination Sites 

Several courts have examined the government's Liability under CER- 
CLA fur c u ~ i ~ ~ k a t i o n  which is alleged to have been caused, at least 
in part, by the governmeatrs regulatory actions. In ~eneral, liabilihr has 
not been found where a government's only contact with the site was 

127 SCPBuclleye Union Fire Inr. Co. v. Michigan. 383 Mich. 630,178 N . W M  416 (lW70) 
rnte hble Tor dam~ger awed by firs or pro tyacquiredtn  per" or tu sale, where 
property con$tihlted r nuisance due to Are Gsr). Slaalpo United Sti fer  v. Fleet FIC 
ton, 901 F.Zd 1550 (11th Cir. 1890), m. d v n d ,  498 U.S. 1046 (1981). 

One del- pdsntjJilly applicoblc to thrsr li.b*tiui~ ~ h e ~ c t a r U ' u ~ d  ~ V n m l l o l l y .  
Colvin v. Southern Celifomis EdiscnCo., 194 W App. 3d 1308 (1087); Califoroia C i a  
Code ( 866 lcodifiinga dm(La~immurrity). UnderUlu macevtalmdowncr wnhuprmr 
erty in open lot public recreational rue b immune to claim for negligent W u y  to pononr 
w wing the property. Thus, where a government entity o m s  nmltiorul property on 
which r r h x r  -u..nl y,ivr w the entltyi aogluabon of thnI pmputy. pcivlte cLimc 
for p n o d  injury or property damage c a w d  by thore drposiu may be b e d  by thir 
immunitv. 
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Mr. P e t e r  S. Sgro 
Attorney at Law 
Suite 201 
Pire= Gavinge and Loan Building 
655 S. Marine Drive 
Tamuniny, Guam 96911 

Dear Peter: 

You have aakcd me LO provide you with B o r n e  information and 
advice concerning the potential liability of the federal 
gova-%milt  with regard Lo cuntributions GO a solid w a s t e  landfill 
that gualifies Tor cleanup under Superfund. You have also asked 
for &vice concwr~ui r rg  how the Government of Guam can minimize i c a  
liability when it may also be a potentially respouible party. 
Ac( y o ~  kavw, I have considerable experience wich Yuperfunu cases, 
havia~ been the chief environmental attorney for two U.S. Air 
Furce mj3r Commands an6 the Sr;rategic Defense Initiative 
Grgaclzation in the Department of Defense. In private practize, 
I have represented aeveral corporations and iadividuale in 
Superfund cases where federal ald state oovernments are parties 
co  he action. 

First, the Unitec States haB waived its sovereign braunity 
from suit for actions brought under the federal Superfund Act. 
42 U . S . C .  9620(a) (1). The United States is liable under the 
Superfund in the same manner as any nongwernmental entity. 
T:?eref3re, the United States can be named as a poten~ially 
responsible party ( " P R P V  in a Buperfu~d liability suit and is 
obllgated to contribute to the cleanup on a joint and several 
basis. 42 U.S.C. 9613. Normally, the =aunt of csntribucion 
fron a potentially responsible party is based on their 
apportioned share of hazardoue substances sent by the PRP to the 
site. If there are hazardous substances at the sice for which no 
PRP can be icientified then that "orphann share is apqortioned to 
the rest of the PRPa based on their percentage contrzbution 02 
hazarcioutl subacsnces to the site. The site owner or operazor as 
w e i l  as the owner or operator of the site at the time of the 
d:spcsa l  of  rhe haza rdous  substances share in the liability. 

~ : : C ~ : S ~ , P P ~ ~ ~ \ P I O \ I G K . ~ I R  
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Finally, transporters which  elect the disposal site are aleo 
potentially liable for the materials they transport ro the site. 

Since the Government of Guam is defined in the Superfund law 
as a the Govemmenc of Guam nuy act aa the lead agency 
ir? any cleanup of the site. This is true even though Guam ie the 
owner/operator and a contributor ro the site. Under the h'ational 
Contingency Plan (40 CFR Tart 3001, a state may take the lead in 
a cleanup of a site if it enters inco an agreement with the U.6. 
Environmental Protection Rgency. The agreemant is called a 
Superfund Memorandum of Agreement or msb%%.* By taking the laad 
in a cleanup effort, the Government of Guam can better exercise 
control of the process and wherejuerified make aura that; all 
PRPs Day their fair ehare of the,'cleanup coats. It ie also 
appropriate for the Government orGuam co eetcle the liability of 
various P R P s ,  including the liability of Guam itself. Naturally, 
any settlement entered into by Guam must be able to wFLhatand 
judicial scrutiny. 

There are many intelligent and creative ways to approach the 
problem of a Superfund cleanup. The best way l a  for the PRP LO 

part?dpate fully, and if possible, lead the effort. 

If yo\: have any questions, please call. I look forward to 
working with you on this exciting project. 

Best regaxde, 

cc: M a t t l t e w  J .  N a s ; l t i ,  Eeq. 

McOUAID, METZLER, McCOEWICK 

By 


